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United States District Court, E. D. Missouri. 
UNITED STATES v. BAYLE 

A postal card, on which is written a demand for a debt, coupled with a 
threat to place the account with a lawyer or law agency for collection, is 
non-mailable matter under the provisions of the Act of Congress of Sep- 
tember 26, 1888. 

But a demand for a debt, stating that it is long past due and that the 
creditor's collector has called for it several times, may be written upon a 
postal card, if couched in respectful language, and not put in such form 
as to attract public notice or make it offensive to the person addressed, 
and such postal card will not fall within the statutory prohibition. 

On demurrer to an indictment under Section One of the 
Act of September 26, 1888 [25 Stat, at Large 496], which 
provides — 

Beit enacted, etc., That the last clause of the second section of "An 
Act relating to postal crimes, and amendatory of the statutes therein 
mentioned, " approved June 18, 1888 [25 Stat, at Large 187], be, and the 
same is hereby, so amended, as to read as follows, and to constitute the 
third section of said Act. 

SEC. 3. That all matter otherwise mailable by law, upon the envelope 
or outside cover or wrapper of which, or any postal card upon which, any 
delineations, epithets, terms or language of an indecent, lewd, lascivi- 
ous, obscene, libelous, scurrilous, defamatory, or threatening character, or 
calculated by the terms or manner or style of display and obviously in- 
tended to reflect injuriously upon the character or conduct of another 
may be written or printed, or otherwise impressed or apparent, are hereby 
declared non-mailable matter, and shall not be conveyed in the mails, nor 
delivered from any post-office nor by any letter carrier, and shall be with- 
drawn from the mails under such regulations as the Postmaster-General 
shall prescribe ; and any person who shall knowingly deposit, or cause to 
be deposited for mailing or delivery, anything declared by this section to 
be non-mailable matter, and any person who shall knowingly take the 
same or cause the same to be taken from the mails, for the purpose of cir- 
culating or disposing of, or of aiding in the circulation or disposition of 
the same, shall, for each and every offense, upon conviction thereof, be 
fined not more than five thousand dollars, or imprisoned at hard labor not 
more than five years, or both, at the discretion of the court. 

George D. Reynolds, U. S. District Attorney. 
D. P. Dyer, for defendant. 

Thayer, J. December 14, 1889. This is an indictment 
in three counts, under the Act of September 26, 1888 (25 
St. U. S- 496), for depositing postal cards of an alleged non- 
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mailable character in the mails. The postal cards in ques- 
tion were each addressed to John Greb, 2201 Franklin 
avenue, St. Louis, and are of the following tenor — 

'St. Louis, April 12th, 1889. 
' ' Please call and settle account, which is long past due, and for which 
our collector has called several times, and oblige, 

" Respectfully, St. Louis Pretzel Co." 

"St. Louis, April 18th, 1889. 
"You owe us $1.80. We have called several times for same. If not 
paid at once, we shall place same with our law agency for collection. 
" Respectfully, St. Louis Pretzel Co." 

" St. Louis, May 1st, 1889. 
"You owe us $1.80, long past due. We have called several times for 
■the amount. If it is not paid at once, we shall place same with our law- 
yer for collection. 

' ' Respectfully, St. Louis Pretzel Co. ' ' 

Section One of the Act of September 26, 1888, provides: 
[here follows a quotation of the first half of the section, to 
the words "not be conveyed in the mails."] 

If the postal cards in question are non-mailable, it is 
because they contain language of a "threatening character," 
within the meaning of the law, or because they contain 
language "calculated * * * and obviously intended to 
reflect injuriously upon the character or conduct" of the per- 
son to whom they were addressed. It is clear that they fell 
within no clause of the statute unless they are within the 
clauses last referred to. Two of the cards, as it will be ob- 
served, contain a demand for the payment of money alleged 
to be due, and a threat to place the demand in the hands of 
a lawyer for collection, if not paid at once. The question, 
therefore, arises whether Congress intended to prohibit the 
mailing of postal cards containing or on which are written 
threats of that kind. The language of the statute is very 
general, and certainly may be construed as a prohibition 
against mailing postal cards which contain threats to bring 
suits if debts are not paid, as well as being a prohibition 
against mailing cards containing threats of personal violence 
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or threats of any other character. It is most probable, I 
think, that Congress intended the Act should receive that 
construction. 

It is a well-known fact that prior to the passage of the law 
some persons had made a practice of enforcing the payment 
of debts by mailing postal cards or letters bearing offensive, 
threatening, or abusive matter, which was open to the in- 
spection of all persons through whose hands such postal 
cards or letters happened to pass. In some quarters the 
practice alluded to of sending communications through the 
mail that were both calculated and intended to humiliate, 
and injure the persons addressed in public estimation, had 
become one of the recognized methods of compelling the 
payment of debts. Congress evidently intended by the Act 
of September 26, 1888, to utterly suppress the practice in 
question. It has not only declared that libelous, scurrilous, 
and defamatory matter written on postal cards, or on enve- 
lopes containing letters, shall not be disseminated through 
the mails, but that no matter of a "threatening character," 
or that is even "calculated * * * and * * * in- 
tended to reflect injuriously upon the character or conduct," 
shall be so disseminated, if written on postal-cards, or on the 
envelopes of letters, and hence is open to public inspection. 
I conclude that a postal card on which is written a demand 
for the payment of a debt, and a threat to sue, or to place 
the demand in the hand of a lawyer for suit, if the debt is 
not paid, is now non-mailable matter. Henceforth persons 
writing such demands and threats must inclose them in sealed 
envelopes, or subject themselves to criminal prosecution. 
The demurrer to the second and third counts is not well 
taken, and is therefore overruled as to those counts. 

The language employed in the postal card described in the 
first count is not of a threatening character, and, in my 
opinion, no jury would be warranted in finding, in view of 
its contents, that it was obviously intended by the writer to 
reflect injuriously on the character or conduct of the person 
addressed, or to injure or degrade him in the eyes of the 
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public. It is true that it contains a demand for the payment 
of a debt, and says it is long past due, and that a collector 
has called several times; but it is couched in respectful 
terms, and no intent is apparent to put it in such form as to 
attract public notice, or to make it offensive to the person 
addressed. Congress has not declared that postal-cards shall 
not be used to make such demands, and a construction of 
the Act ought not to be adopted that will unnecessarily re- 
strict their use for business purposes. The card in question 
cannot be held to be non-mailable, without being overcritical 
and extremely punctilious in the choice of language which 
men may lawfully use in their daily transactions. The 
demurrer is accordingly sustained as to the first count. 



The Act of Congress of June 18, 
1888 (25 U. S. Stat, at Large, ch. 
394, sec. 2), provided that "all 
matter otherwise mailable by law 
upon the envelope or outside cover 
or wrapper of which, or postal card, 
upon which indecent, lewd, lasciv- 
ious.obscene, libelous, scurrilous, or 
threatening delineations, epithets, 
terms, or language, or reflecting in- 
juriously upon the character or con- 
duct of another, may be written or 
printed, are hereby declared to be 
non-mailable matter, and shall not 
be conveyed in the mails, nor be 
delivered from any post-office nor 
by any letter-carrier ; and any per- 
son who shall knowingly deposit, 
or cause to be deposited, for mail- 
ing or delivery anything declared 
by this section to be non-mailable 
matter, and any person who shall 
knowingly take the same or cause 
the same to be taken from the mails, 
for the purpose of circulating or 
disposing of or of aiding in the cir- 
culation or disposition of the same, 
shall be deemed guilty of a misde- 
meanor, and shall, for each and 
every offense, be fined not less than 
$100, nor more than $5000, or im- 



prisoned at hard labor not less 
than one year nor more than ten 
years, or both, at the discretion of 
the court." 

The same Congress, by Act of 
September 26, 1888 (25 U. S. Stat, 
at Large, ch. 1039, sec. 2), under 
which the indictment in the prin- 
cipal case was framed, amended the 
Act of June 18, 1888, by adding to 
the adjectives used in the latter 
Act as descriptive of the delineations 
epithets, terms or language which 
would render unmailable the mat- 
ter upon which they appeared, the 
word "defamatory," by substitut- 
ing for the words " reflecting in- 
juriously" the following: "calcu- 
lated by the terms or manner or 
style of display, and obviously in- 
tended, to reflect injuriously," and 
by inserting after the words "writ- 
ten or printed," the words "or 
otherwise impressed or apparent." 
The intention of the Act of Septem- 
ber 26, 1888, was evidently to lay 
down a more stringent rule and to 
close up some loop-holes which had 
been discovered in the more gener- 
al terms of the earlier Act, through 
which offenders might find means 
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of escape. At the same time the 
punishment prescribed by the June 
Act was reduced by that of Septem- 
ber to a fine of not more than $5000, 
or imprisonment for not more than 
five years, or both, and no minimum 
penalty was fixed. 

In U. S. v. Barber (U. S. C. Ct., 
D. Neb., 1888) 37 Fed. Repr. 55, it 
was held by Dundy, J., that the 
Act of June 18 was repealed by that 
of September 26, and that a convic- 
tion under the former Act for an of- 
fense committed between the two 
dates, could not be sustained. This 
legislation, the Court adds in its 
opinion, "seems to have gone 
further than Congress has ever be- 
fore ventured in that direction. 
New offenses have been created, and 
new penalties have been prescribed 
for old offenses." 

In U. S. x.Smith (TJ. S. C. Ct., 
D. Ky., 1882), 11 Fed. Repr. 664, 
the legislation of Congress upon the 
subject of non-mailable matter is 
reviewed as follows: "The first 
Act upon this subject was approved 
March 3, 1865, and in that Act the 
language was 'no obscene book, 
pamphlet, picture, paper, writing, 
print, or other publication of a 
vulgar and indecent character.' 
The next Act was approved June 8, 
1872, and provided that ' no obscene 
book, &c, or other publication of 
a vulgar or indecent character, or 
any letter upon the envelope of 
which, or postal card, upon which, 
scurrilous epithets may have been 
written or printed, or disloyal de- 
vices printed or engraved, shall be 
carried in the mail. ' The next Act 
was March 3, 1873, and that provid- 
ed ' no obscene, lewd, or lascivious 
book, &c, or other publication of 
an indecent character * * * nor any 
written or printed card, circular 
* * * upon which scurrilous 



epithets may be * * * shall be 
carried in the mails. Section 3893 
of the Revised Statutes provided 
that envelopes and postal cards 
upon which 'indecent or scurrilous 
epithets are written or printed 
should be non-mailable.' It will 
be noticed, from this review of the 
legislation of Congress, that the 
Act of 1873 omitted the words ' dis- 
loyal devices, ' which were in the 
Act of 1872, but retained the word 
' scurrilous, ' which was used in the 
Revised Statutes, but that the Act 
of 1876 omitted the word ' scurrilous' 
and the law is now substantially as 
originally enacted in 1865." This 
Act of July 12, 1876, which exclud- 
ed from the mails envelopes and 
postal cards "upon which indecent, 
lewd, obscene, or lascivious delinea- 
tions, epithets, terms or language, 
may be written or printed," re- 
mained unchanged until the amen- 
datory Acts of 1888, which have 
been cited at the beginning of this 
annotation. 

The constitutional power of Con- 
gress to designate what shall be 
carried in the mail and what ex- 
cluded, has been expressly affirmed 
by the Supreme Court in Ex parte 
Jackson (1877), 96 U. S. 727 ; s. c. 
17 American Law Register, 596, 
a case arising under U. S. Rev. 
Stat. Sect. 3894, and the amenda- 
tory Act of July 12, 1876 (19 Stat, at 
Large, 90), which forbid the carry- 
ing in the mails of any " letter or 
circular concerning lotteries, so- 
called gift concerts, or other similar 
enterprises offering prizes." Mr. 
Justice Field there says : " The 
power vested in Congress 'to es- 
tablish post-offices and post-roads, 
has been practically construed since 
the foundation of the government, 
to authorize not merely the desig- 
nation of the routes over which 
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the mail shall be carried, and the 
offices where letters and other docu- 
ments shall be received to be dis- 
tributed or forwarded, but the 
carriage of the mail, and all meas- 
ures necessary to secure its safe and 
speedy transit, and the prompt de- 
livery of its contents. The validity 
of legislation prescribing what 
should be carried, and its weight 
and form, and the charges to which 
it should be subjected, has never 
been questioned. What should be 
mailable has varied at different 
times, changing with the facility of 
transportation over the post-roads. 
At one time, only letters, newspa- 
pers, magazines, pamphlets and 
other printed matter, not exceeding 
a prescribed weight, as well as books 
and printed matter of all kinds, are 
transported in the mail. The power 
possessed by Congress embraces the 
regulation of the entire postal sys- 
tem of the country. The right to 
designate what shall be carried nec- 
essarily involves the right to deter- 
mine what shall be excluded. The 
difficulty attending the subject 
arises, not from the want of power 
in Congress to prescribe regulations 
as to what shall constitute mail mat- 
ter, but from the necessity of en- 
forcing them consistently with 
rights reserved to the people, of far 
greater importance than the trans- 
portation of the mail. In their en- 
forcement, a distinction is to be 
made between different kinds of 
mail matter, between what is in- 
tended to be kept free from inspec- 
tion, such as letters, and sealed 
packages subject to letter postage ; 
and what is open to inspection, 
such as newspapers, magazines, 
pamphlets and other printed matter 
purposely left in a condition to 
be examined. Letters and sealed 
packages of this kind in the mail 
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are as fully guarded from examina- 
tion and inspection, except as to 
their outward form and weight, as 
if they were retained by the parties 
forwarding them in their own 
domiciles. The constitutional guar- 
anty of the right of the people to be 
secure in their papers against un- 
reasonable searches and seizures ex- 
tends to their papers, thus closed 
against inspection, wherever they 
may be. Whilst in the mail, they 
can only be opened and examined 
under like warrant, issued upon 
similar oath or affirmation, partic- 
ularly describing the thing to be 
seized, as is required when papers 
are subjected to search in one's own 
household. No law of Congress 
can place in the hands of officials 
connected with the postal service 
any authority to invade the secrecy 
of letters and such sealed packages 
in the mail ; and all regulations 
adopted as to mail matter of this 
kind must be in subordination to 
the great principle embodied in the 
fourth amendment of the Constitu- 
tion * * * Whilst regulations ex- 
cluding matter from the mail can- 
not be enforced in a way which 
would require or permit an exami- 
nation into letters, or sealed pack- 
ages subject to letter postage, with- 
out warrant, issued upon oath or 
affirmation, in the search for pro- 
hibited matter, they may be en- 
forced upon competent evidence 
of their violation obtained in other 
ways ; as from the parties receiving 
the letters or packages, or from 
agents depositing them in the post- 
office, or others cognizant of the 
facts. And as to objectionable 
printed matter, which is open to 
examination, the regulations may 
be enforced in a similar way, by 
the imposition of penalties for their 
violation through the courts, and, in 
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some cases, by the direct action of 
the officers of the postal service. 
* * * In excluding various articles 
from the mail, the object of Con- 
gress has not been to interfere with 
the freedom of the press, or with 
any other rights of the people ; but 
*o refuse its facilities for the dis- 
tribution of matter deemed injurious 
to the public morals. * * * All that 
Congress meant by this Act [Act of 
March 3, 1873] was, that the mail 
should not be used to tranportsuch 
corrupting publications and articles, 
and that any one who attempted to 
use it for that purpose should be 
punished. The same inhibition 
has been extended to circulars con- 
cerning lotteries, institutions which 
are supposed to have a demoraliz- 
ing influence upon the people. 
There is no question before us as 
to the evidence upon which the 
conviction of the petitioner was had; 
nor does it appear whether the 
envelope in which the prohibited 
circular was deposited in the mail 
was sealed or lett open for exami- 
nation. The only question for our 
determination relates to the consti- 
tutionality of the Act; and of that 
we have no doubt. ' ' 

In U. S. v. Bennett (TJ. S. C. Ct, 
S. D. N. Y., 1879), 16 Blatch. 338, 
the constitutionality of the Acts of 
Congress declaring unmailable " ob- 
scene, lewd or lascivious" matter, 
was called in question, but Justice 
BlaTCHFORD, then Circuit Judge, 
held that the question had been 
" definitely settled by the decision 
of the Supreme Court in Ex parte 
Jackson," supra. "That decision," 
the Court said, "related to a stat- 
ute excluding from the mails letters 
and circulars concerning lotteries, 
but the views of the Court apply 
fully to the present case." The 
same views apply with equal apt- 



ness to the Acts of Congress now 
under discussion. There can be no 
doubt as to their constitutionality. 

The main questions that will arise 
under this legislation will be as to 
what " delineations, epithets, terms 
or language" fall within the statu- 
tory prohibition. The descriptive 
words used in the Act of Septem- 
ber 26, 1888, are as follows : " of an 
indecent, lewd, lascivious, obscene, 
libelous, scurrilous, defamatory, or 
threatening character, or calculated 
by the terms or manner or style of 
display and obviously intended to 
reflect injuriously upon the char- 
acter or conduct of another. ' ' The 
meanings of the adjectives "in- 
decent," "lewd," " lascivious" and 
"obscene," were well settled, prior 
to 1888, in numerous prosecutions, 
under the postal laws then in force. 
In U. S. v. Bennett, supra, Judge 
Bi,atchford held, after a careful 
and thorough consideration of the 
meaning of these words, that the 
test within the meaning of the 
statute is, "whether the tendency 
of the matter is to deprave and cor- 
rupt the morals of those whose 
minds are open to such influences, 
and into whose hands a publication 
of this sort may fall." This case 
has been generally accepted as a 
correct interpretation of the statu- 
tory language, and the test laid 
down has been frequently applied 
by other courts: U. S. v. Britton 
(Commissioner's Ct., S. D. Ohio, 
1883), 17 Fed. Repr. 731 ; U. S. v. 
Bebout (U. S. D. Ct., N. D. Ohio, 
1886), 28 Id. 522; U. S.x. Wight- 
man (U. S. D. Ct., W. D. Pa., 1886) , 
29 Id. 636 ; U. S. v. Slenker (U. S. 
D. Ct., W. D. Va., 1887J, 32 Id. 
691. 

" Libelous " is another word with 
a long settled technical legal mean- 
ing, which it is unnecessary to con- 
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sider here. "Defamatory" has 
also a settled meaning. "Words 
which produce perceptible injury 
to the reputation of another are 
described as defamatory:" Ander- 
son's Diet, of Law ; Odgers on Li- 
bel and Slander, 1. "By defama- 
tion is understood a false publication 
calculated to bring one into disre- 
pute:" Cooley on Torts, 193. "Scur- 
rilous," however, is a new word to 
the law. It is defined in none of 
the law dictionaries, nor in any 
reported case. It was originally 
used, as already stated, in the 
Acts of Congress of June 8, 1872, 
and March 3, 1873, and in the Re- 
vised Statutes, but was omitted 
from the Act of July 12, 1876. 
Webster defines scurrilous as " con- 
taining low indecency or abuse ; 
mean ; foul ; vile ; obscenely jocu- 
lar. " In U. S. v. Smith (U. S. C. 
Ct., D. Ky., 1882), 11 Fed. Repr. 
664, the words "d — d scoundrel 
and rascal," are recognized as com- 
ing within this term. "Threaten- 
ing," as used in these Acts, also 
requires judicial definition. An- 
derson's Diet, of Law defines a 
threat to be "a menace of destruc- 
tion or injury to one's life, reputa- 
tion or property." Whether any 
threat whatever, however mild, if 
written upon an envelope or postal 
card, will render the writer liable 
to the penalties prescribed by Con- 
gress, has not yet been decided. If 
the language of the statute is to be 
literally interpreted, this must be 
the construction placed upon it. 

In addition to these adjectives, 
descriptive of non-mailable matter, 
the prohibition is extended by the 
Act to language, etc., calculated 
and intended "to reflect injuri- 
ously upon the character or con- 
duct of another." These broad 
words seem to cover an immense 



field, which was not reached by the 
earlier statutes. It was evidently 
the intention of Congress to abso- 
lutely close the mails to all unsealed 
matter which was not merely of a 
character to offend the instincts of 
propriety and decency, but which 
was calculated in any way to bring 
another person than the writer into 
disrepute or lower him in the es- 
teem of those before whose eyes 
such matter might happen to come. 
The truth of the allegations makes 
no difference, nor does the Act con- 
fine the forbidden references to the 
person addressed. Language re- 
lating to a third party is equally 
within its penalties. 

The Act under consideration is of 
such recent date that there have as 
yet been but few reported decisions 
construing it. 

In U. S. v. Olney (U. S. D. Ct., 
W. D. Tenn., 1889), 38 Fed. Repr. 
328, the defendant wrote upon a 
postal card as follows: "Mr. Ed- 
itor : I thought that you was pub- 
lishing a paper for the wheel, but I 
see nothing but rotten Democracy. 
I am a Republican and a wheeler, 
and you can take your paper and 
Democracy, and go to hell with 
it. ' ' The Court declined to charge, 
as a matter of law, that these 
words were scurrilous within the 
meaning of the Act, but left the 
question to the jury, subsequently 
sustaining a verdict of guilty. 

In U. S. v. Davis ( IT. S. C. Ct, 
W. D. Tenn., 1889), 38 Fed. Repr. 
326, the exact language upon the 
postal card is not contained in the 
report of the case, but sufficiently 
appears from the opinion of the 
Court (Hammond, Ct. J.), which 
was as follows : "Since the exten- 
tion by this Act of former statutes 
on this subject, there can be no 
doubt that that which is written on 
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postal cards must be clean and de- 
cent, and wholly free from the ob- 
jections embodied in the language 
•which has been quoted from the Act 
of Congress. Of course the courts 
must reasonably construe the words 
of the Act, and not allow a hyper- 
critical judgment to take advantage 
of the elasticity of the language 
used by Congress, necessarily so 
general in its description of the of- 
fense, by bringing within the Act 
words or thoughts that are only 
rude, impolite, or not in good taste 
according to the standard of de- 
cency prescribed by the purists in 
language and thought. But, on the 
other hand, obvious indecency of 
thought or expression, according to 
the common sense, should not es- 
cape the penalty of this statute, nor 
that which obviously is calculated 
and intended to reflect injuriously 
upon the character or conduct of 
him who complains or is mentioned 
in the writing. And not only may 
the precise words be weighed in 
determining the question, but the 
whole context of the writing, and 
its evident spirit and tone, as they 
'display' the meaning of those 
words, may be looked to by the 
courtandjury. Inasmuch as the Act 
does not include profane language 
in its description of the offense, 
except as it may be embraced in the 
other terms used by Congress, and 
since in the common understanding 
the word ' damned ' is called ' pro- 
fanity,' it may be doubted if the 
use of that word was intended to be 
punished always. But this writer 
says : ' You can order the car back, 
and be damned.' In connection 
with the next phrase, which for 
sake of decency I shall not quote, 
although they have no dependence 
upon each other, and in connection 
with the whole writing in its tone 



and spirit, it is both ' indecent ' and 
'scurrilous' in the sense of the 
lexicographers, as well as the com- 
mon understanding of its use. The 
next phrase above referred to is so 
vulgar as to admit of no doubt of 
its indecency, and the writer knew 
it to be so, and confessed by the 
use of only an initial letter for the 
most offensive word. If it be only 
'slang,' still it is of that coarse, 
gross and essentially vulgar kind, 
that it cannot be placed upon a 
postal card without offending all 
sense of decency, even among the 
commonest and coarsest of men, 
and the use of all such phrases is 
prohibited by this new Act of Con- 
gress. Again, the writer says : 
' You are sharp, all of you are on 
the beat.' This, again, may be 
'slang,' but it is calculated, and 
obviously intended, to reflect in- 
juriously upon the character and 
conduct of the addressee. Finally, 
he says : ' Tell that Radical to send 
my book back as he agreed.' To 
those familiar with the bitterness 
of current political strife and its 
evolution of distasteful epithets, 
there will be no doubt that this one 
was intended for opprobrium of a 
severe kind, innocent as the epithet 
seems to common speech, and it 
was thought by the writer to be 
' defamatory ' unquestionably. 

" If the subject matter of this writ- 
ing were political, having in view 
the almost unrestrained license in 
the use of defamatory epithets in 
political writing of almost every 
kind, except the very highest grade, 
and the fact that such epithets, 
which in the beginning are intend- 
ed to denote ignominy and turpi- 
tude, become in the process of 
political conflict, by a process of 
development, badges of honor and 
distinction, and are cheerfully ac- 
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cepted as such, I should say that 
this phrase did not come within the 
Act of Congress and was blameless, 
like 'Abolitionist,' 'Black Repub- 
lican,' 'Copperhead,' 'Carpet-Bag- 
ger,' 'Scalawag,' 'Rebel Demo- 
cracy,' ' Confederate Brigadier,' 
'Bourbon,' 'Free Trader,' 'Tariff 
Robber,' 'Mugwump,' and the like. 
But the subject-matter of this writ- 
ing is the return of the patent model 
of a car of some kind about which 
the writer was angry and ugly in 
his temper, and about which he 
•writes 'indecently,' ' scurrilousy , ' 
with evident purpose to defame and 
injuriously reflect upon the con-- 
duct of his correspondent. The 
commonplace and excessively vul- 
gar style of the writing does not 
relieve it from its criminal character 
under this statute. One can be 
commonplace, and even vulgar, 
without being indecent and defam- 
atory in the legal sense of the 
statute, as one may be either of 
these, or otherwise may violate the 
statute, without being common- 
place or vulgar . That which shocks 
the ordinary and common sense 
of men as an ' indecency' is the 
test, as it is also with the other 
descriptive terms of the Act." 

The principal case deals with an 
attempt to collect a debt by sending 
a communication through the mail 
by postal card, calculated and in- 
tended to humiliate and injure the 
persons addressed in public estima- 
tion. The Court there recognizes 
the fact, which is shown by the 
Congressional debates upon the 
subject ; that one, if not the main, 
intention of the Act was to utterly 
suppress the " practice of enforcing 
the payment of debts by mailing 
postal cards or letters bearing of- 
fensive, threatening or abusive mat- 
ter, which was open to the inspec- 



tion of all persons through whose 
hands such postal cards or letters 
happened to pass." The Act, says 
Judge Hammond, was " instiga- 
ted, as we all know, by the use 
of the mails by money collecting 
agencies to compel by such threats, 
designs and offensive epithets, de- 
linquent debtors to pay their delay- 
ed debts : " U.S.v.HuggeltiXS. 
S. C. Ct., N. D. Ohio, 1889), 40 Fed. 
Repr. 636, 643. But the principal 
case holds with much reason that 
the intention was only to exclude 
from the mails matter which was 
of an offensive nature. A mere 
dun, couched in proper language, 
may still be made upon a postal 
card, without rendering it non- 
mailable. If the dun, however, is 
coupled with a threat of suit, or 
even of placing the claim in the. 
hands of a law agency or lawyer, it 
falls within the statutory prohibi- 
tion. 

Under Section 3893 of the Revis- 
ed Statutes, as amended by the Act 
of July 12, 1876, the mails were 
open to all communications for the 
purpose of enforcing the collection 
of debts, however abusive or threat- 
ening their language might be, pro- 
vided it was not of an impure or im- 
modest character. Thus, where a 
collector mailed his notices in an 
envelope, upon which was printed : 
"The Collector of Bad Debts, I am 
looking for an Old Bill. The 
Dead-Beat Collector hires me to 
look them up," — and followed this 
up with a postal card, upon which 
was printed: "Sir: Considering 
how near you can come to fill a bill, I 
have decided to post you on all the 
Dead-Beat lists I know of in the 
city, and have accordingly given the 
different agencies a chance at you," 
—the Court (Nelson, J.) held that 
no offense had been committed. 
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Ex parte Doran (U. S. D. Ct., D. Senate, that an attempt had been 

Minn., 1887), 32 Fed. Repr. 76. made by certain collection agencies 

But it has been recently held by to evade the prohibition of the Act 

BUTXER, J., in the case of U. S. v. of June 18, 1888, by using a trans- 

Barnum (U. S. D. Ct., E. D. Pa., parent envelope, through which 

May 24, 1890), that the sending of their objectionable language, print- 

the notice of a claim in an envelope ed in bold characters, could easily 

upon the outside of which was be read. To defeat this scheme, the 

printed "Dead-Beat Agency," words "or otherwise impressed or 

was a violation of the Act of Septem- apparent," were inserted in the 

ber 26, 1888. amendatory Act. 

It was stated when the last men- 

tioned Act was reported to the JamES C> Ssum 



Supreme . Court of Wisconsin. 
GRANT v. DIEBOIvD SAFE AND LOCK CO. 

The consideration of a contract between two parties for the benefit of a 
third party is the consideration for the promise to the third party. 

In contracts made between two parties for the benefit of a third person 
there is the same privity as that between the promisor and the promisee 
in any case, and such third party may bring action thereon in his own 
name. 

Appeal from the Circuit Court of Ashland County. 

Lamoreux & Gleason for appellant. 

Dockery & Kingston for respondent. 

OrTon, J., May 20, 1890. The plaintiff is the assignee of 
his partner's interest in the contract and therefore I will 
speak of him as the contracting party. The plaintiff entered 
into a written contract with Ashland County to build a 
county jail, so far as the wood work and masonry were con- 
cerned, September 7, 1887, in which it was agreed that the 
county of Ashland should not be liable in any manner for, or 
on account of, any damage or delay caused by any other con- 
tractor on said building, but the plaintiff should look solely 
and exclusively to said other contractor for remuneration for 
any such damage caused by such other contractor's delay or 
otherwise. The defendant, a foreign corporation, on the 
same day entered into a written contract with said county 
to do the iron-work on said building, and in such time as not 



